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April 12, 2000

Mr. Dan Wallis

Personnel Attorney

Texas Natural Resource Conservation Commission
P.O. Box 13087

Austin, Texas78711-3087

QOR2000-1435
Dear Mr. Wallis:

You ask whether certain information is subject to required public disclosure under chapter
552 of the Government Code. Your request was assigned ID# 135006.

The Texas Natural Resource Conservation Commission (the “commission”) received a
request for the requestor’s personnel file and information relating to a complaint and
investigation concemning the requestor, including witness statements and the requestor’s
response to the complaint. You indicate that you have released the requested personnel file
and the requestor’s response to the complaint. You seek to withhold the remaining
information responsive to the request under section 552.101 of the Government Code. You
have submitted representative samples of the information at issue.!

Section 552.101 protects “information considered to be confidential by law, either
constitutional, statutory, or by judicial decision,” including information coming within the
common law right to privacy. [ndustrial Found. v. Texas Indus. Accident Bd., 540 S, W.2d
668 (Tex. 1976), cert. denied, 430 U.S. 931 (1977). Common law privacy protects
information if it is highly intimate or embarrassing, such that its release would be highly

'In reaching our conclusion, we assume that the “representative sample” of records submitted to this
office is truly representative of the requested records as a whole. See Open Records Decision No. 499 (1988),
497 (1988) (where requested documents are numerous and repetitive, governmental body should submit
representative sample; but if each record contains substantially different information, all must be submitted).
This open records letter does not reach, and therefore does not authorize the withholding of, any other
requested records to the extent that those records contain substantially different types of information than that
submitted to this office.
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objectionable to a reasonable person, and it is of no legitimate concern to the public. Id at
683-85.

You contend that information which would identify complainants and witnesses is excepted
from disclosure under the common law privacy principles set out in Morales v. Ellen, 840
S.W.2d 519 (Tex. App.--El Paso 1992, writ denied). The Ellen court addressed the
applicability of the common law privacy doctrine to files of an investigation of allegations
of sexual harassment. The investigatory files at issue in £//en contained individual witness
and victim statements, an affidavit given by the individual accused of the misconduct in
response to the allegations, and the conclusions of the board of inquiry that conducted the
investigation. fd. The court held that the names of witnesses and their detailed affidavits
regarding allegations of sexual harassment was exactly the kind of information specifically
excluded from disclosure under the privacy doctrine as described in Industrial Foundation.
Id. at 525. However, the court ordered the release of the affidavit of the person under
investigation, in part because it ruled that he had waived any privacy interest he may have
had in the information by publishing a detailed letter explaining his actions and state of mind
at the time of his forced resignation. /d. The Ellen court also ordered the disciosure of the
summary of the investigation with the identities of the victims and witnesses deleted from
the documents, noting that the public interest in the matter was sufficiently served by
disclosure of such documents and that in that particular instance “the public [did] not possess
a legitimate interest in the identities of the individual witnesses, nor the details of their
personal statements.” 7d. at 525.

In our view, the Ellen decision is inapposite to the complaint and investigative materials at
issue here. The Ellen court dealt with sensitive sexual matters which do not appear to be at
issue here. Therefore, we do not believe that £llen supports the withholding of witness and
complainant identifying information here.

We note, too, that though some of the submitted information arguably implicates the privacy
interests of the requestor, such information may not be withheld from the requestor on that
basis. See Gov't Code § 552.023 (information may not be withheld from a person under
laws intended to protect such person’s own privacy interests). In our opinion, none of the
information at issue may be withheld under common law privacy.

Section 552.101 also incorporates the “informer’s privilege.” The informer’s privilege has
been recognized by Texas courts. See Aguilar v. State, 444 S.W.2d 935, 937 (Tex. Crim.
App. 1969). In Roviaro v. United States, 353 U.S. 53, 59 (1957), the United States Supreme
Court explained the rationale that underlies the informer’s privilege:

What is usually referred to as the informer's privilege is in reality the
Government's privilege to withhold from disclosure the identity of persons
who furmsh information of violations of law to officers charged with
enforcement of that law. [Citations omitted.] The purpose of the privilege
is the furtherance and protection of the public interest in effective law
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enforcement. The privilege recognizes the obligation of citizens to
communicate their knowledge of the commission of crimes to
law-enforcement officials and, by preserving their anonymity, encourages
them to perform that obligation. [Emphasis added.]

The “informer’s privilege” aspect of section 552.101 protects the identity of persons who
report violations of the law. When information does not describe conduct that violates the
law, the informer's privilege does not apply. Open Records Decision Nos. 515 (1988),
191 (1978). Although the privilege ordinarily applies to the efforts of law enforcement
agencies, it can apply to administrative officials with a duty of enforcing particular laws.
Attorney General Opinion MW-575 (1982); Open Records Decision Nos. 285 (1988), 279
(1981); see also Open Records Decision No. 208 (1978). This may include enforcement of
quasi-criminal civil laws. Open Records Decision Nos. 515 (1988), 391 (1983). The
privilege does not, however, ordinarily apply to employees “reporting™ to their employers
about the job performance of other employees. See Open Records Decision No. 515 (1988).
Also, because part of the purpose of the privilege is to prevent retaliation against informants,
the privilege does not apply when the informant’s identity is known to the individual who
is the subject of the complaint. See Open Records Decision No. 208 (1978).

In the matter at hand, the “informants,” the release of whose identities you are concerned
about, appear to be commission employees reporting on the work-related activities of another
employee. Accordingly, it is our opinion that information identifying such persons may not
be withheld under the informer’s privilege.

We note, however, that portions of the submitted information may be protected under
sections 552.024 and 552.117. Sections 552.024 and 552.117 provide that a public employee
or official can opt to keep private his or her home address, home telephone number, social
security number, or information that reveals that the individual has family members. We
have marked information which you must withhold if, as of the time of the request for the
information, the employee had elected to keep such information private. Open Records
Decision Nos. 530 (1989), 482 (1987), 455 (1987). Except for information thus protected
under sections 552.024 and 552.117, you must release the information at issue.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
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governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling.  /d.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. If the governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at 877/673-6839.
The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. /d. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.—Austin 1992, no writ).

[f the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

e _A\,A/L,WV——- LA
William Walker
Assistant Attorney General
Open Records Division
WMW/ljp
Ref: ID# 135006
Encl. Submitted documents
cc: Ms. Deborah Williamson

1801 Wells Branch Pkwy., No. 2411

Austin, Texas 78728
(w/o enclosures)



